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L INTRODUCTION.

As you arc aware, the legal position taken by the Public Employees Retirement Board in the pending
Supreme Court action challenging HBE 2003 and HBE 2004 has raised some serious concerns regarding the fiduciary
duty owed by the Board to its employee members.

Specifically of concern is the fact that, although only named as a necessary ! party. the Board has pursued
an aggressive litigation strategy against PERS members’ claims and in defense of the Legislature and Governor's
actions reducing members® vested benefits. The Board's strategy has included granting the Governor as well as
state and local employers free access to the FERS actuary and staff, while denying PERS members, the sole
recognized beneficiaries of the PERS trust fund.” equal access to such information.

In light of these Board actions, we have undertaken a review of the statutory and common law rules
governing the Board's fiduciary obligation and have reached the conclusion that the Board’s actions constitute a
breach of its duty to PERS members. Therefore, PERS members may maintain a tort action to challenge this breach
of fiduciary duty. Our analysis of the law on the subject follows.

I1. NATURE OF THE DUTY OWED.

As trustees of the PERS Fund (FERF), Board members owe a number of common law and stamtory duties
1w PERS members.
Recently, there was a codification of the duties recognized under the common law of trusts by the National
Conference of Commissioners on Uniform State laws, which approved and recommended for enactment the
Uniform Management of Public Employee Retirement Systems Act of 1997, The Act has yet to be adopted in

'"The law requires that where complete relief cannot be accorded in the absence of a specific person, the person has
to be joined as a party to the lawsuil, and if that person should join as a plaintiff but refuses to do so, the person has
to be made a defendant in the lawsuit. See ORCP 29A:; See also Sranley Adm v. Mueller, 211 Or 198, 202, 315 P2d
125 (1957)(unless all persons who have an interest which would be affecied by the declaration are parties to the
proceeding, there is no jurisdiction for the court o enter a declaratory judgment).

*See 49 Or Op Ay Gen 1 (1997).
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Oregon but is nonetheless instructive as it incorporates well-established doctrines of trust law which have long been
recognized by Oregon courts as well as federal the Internal Revenue Code fiduciary requirements expressly made
applicable to PERS as a qualified governmental plan. Section 7 of the Act, describes the duties owed as follows:

SECTION 7. GENERAL FIDUCIARY DUTIES. A trustee or other fiduciary shall
discharge duties with rezpect o a retirement system:

(1) solely in the interest of the participants and beneficiaries;

i2) for the exclusive purpose of providing benefits o participants and beneficiaries
and paying reasonable expenses of administering the system;

(3) with the care, skill, and caution under the circumstances then prevailing which a
prudent person acting in a like capacity and familiar with those matters would use in the

conduct of an activity of like character and purpose:

{4) impartially, laking into account any differing interests of participants and
beneficiaries;

(5) incurring only costs that are appropriate and reasonable; and

(6) in accordance with 4 good-faith interpretation of the law governing the retirement
program and system.

A Duty of Loyalty.

The duty described abowve in section ( 1), that the trustec act solely in the interest of the beneficiaries, is also
known as the duty of loyalty.'

The United States Supreme Court has explained this duty as limiting a trustee [Tom acting in any way
which could divide its loyalties between employer participants and employee beneficiaries and result in possible
injury to the beneficiaries.”

In accordance with this rule, therefore, any acuons taken by the PERS Board which favor the interests of
participating employers over the interests of participating employees would constitute a breach of the Board's
fiduciary duty. In defending the actions of the Legislamure and Governor benefitiing employers to the detmiment of
PERS members.

!See Restatement (Second) of Trusts §170 (1939).

*5ee NLRE v. Amax Coal Company, 453 US 322, 101 5 Ct 2789 (1981){cxplaining that a trusiee must act solely in
the interest of participants and beneficiaries and set aside the inleresis of a parly responsible for appointing the
trusiee, such as an employer),







